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admiss ion  o f  a  key  p iece  o f  ev idence desp i te  possess ing  the

knowledge tha t  the  prosecut ion  cou ld  no t  au thent ica te  i t .

In  add i t ion  to  render ing  cons t i tu t iona l l y  unreasonab le

a s s i s t a n c e  b y  s t i p u l a t i n g  t o  t h e  a u t h e n t i c i t y  o f  t h e

s t a t e ' s  b a l l i s t i c s  e v i d e n c e ,  c o u n s e l  a l s o  w a s  i n e f f e c t i v e

i n  f a i l i n g  t o  i n v e s t i g a t e  a L t e r n a t i v e  d e f e n s e s .  D e f e n s e

counseL in  th is  case conducted  zero  inves t iga t ion  in to  the

fac ts  sur round ing  i t ,  tak ing  a t  face  va lue  every th ing  tha t

fhe  s ta te  asser ted .  For  example ,  a f te r  rev iewing  the

b a l t i s t i c s  e v i d e n " .  p

cr im ina l i s t  Wi I I iam Harper  conc luded tha t  there  was no

ba l l i s t i cs  match  be tween Pet i t ioner 's  weapon and the

bu l le ts  recovered f rom Senator  Kennedy and v j -c t i -ms Weise l -
_ _ _ _ - _ r

a n d  G o l d s t e i n  R o b e r t  J .  J o l i n g  a n d  P h i l i p  V a n  P r a a g ,  A n

O p e n  e  S h u t  C a s e :  H o w  a  " r u s h  t o  j u d g m e n t "  I e d  t o  f a i l e d

j u s t i c e  i n  t h e  R o b e r t  F .  K e n n e d y  A s s a s s i n a t i o n  v i i i  ( 2 0 0 8 )

When conf ron ted  w i th  th is  ev idence,  Iead de fense counsef
 --...---

9j"tt c."p". dio 
" ry lt_r:_]

s t r a t e g y  o f  c o n c e d i n g  P e t i t i o n e r ' s  g u i l t  s o  a s  t o  a r g u e--_

d imin ished capac i ty .  Cooper  was aga in  conf ron ted  w i th

ev idence tha t  the  ba l l i s t i cs  match  the  Wol fe r  and the  s ta te

cLa imed matched Pet i t ioner 's  weapon to  bu l le ts  recovered

f rom Senator  Kennedv and o ther  v ic t ims when the  prosecut ion

conceded tha t  they  cou ld  no t  es tab l i sh  the  au thent ic i t y  o f

tha t  ev idence.  Not  on ly  d id  counse l  dec l ine  to  inves t iga te
-

th is  c la im,  bu t  he  ac tua l - l y  made_ j !  eas ie r  on  the  s ta te  by
,..,.--F 

----_-

s t i p u l a t i n g  t o  t h e  b u l l e t s '  a u t h e n t i c i t y .  Y e t  a  t h i r d
-----;

e x a m p l e  o f  c o u n s e l " ' s  f  a i l u r e  t o  c o n s i d e r  t h e  a l - t e r n a t i v e
+---

d e f e n s e  s t r a t e g y  t h a t  P e t i t i o n e r  d i d  n o t  f i r e  t h e  f a t a l

shot  i s  tha t  upon be la ted ly  rece iv ing  the  au topsy  repor t
<-

i nd ica t ing  tha t  Senator  Kennedy was shot  f rom beh ind  and

that the gun that shot Senator Kennedy was no more than two
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I  inches  away,  de fense counse l  dec l ined to  move fo r  a

2  cont inuance to  inves t iga te  and poss ib ly  a l te r  h is  t r ia l

3  s t r a t e g y .

I n  1 9 ' 7 2 ,  C o o p e r  e x p l a i n e d  h i s  d e c i s i - o n  n o t  t o

5  i n v e s t i g a t e  a s  f o l l o w s :

6  I  d id  no t  re ta in  an  independent  ba l l i s t i cs  exper t
7  t o  a n a l y z e  t h e  s l u g s .  .  .  H a d  r  a n y  f e e l i n g  t h a t  i n
8  a  case o f  th is  impor tance,  Mr .  Wol fe r  e i ther
9  w i l l f u l l y  f a l s i f i e d  h i s  b a l l i s t i c s  a n a l y s i s  o r

l0  neg l igent ly ,  improper ly ,  o r  o therw ise  ar r i ved  a t
l l  h i s  c o n c l u s i o n s ,  I  w o u l d  h a v e  h i r e d  a n
1 2  i n d e p e n d e n t  b a l l i s t i c s  e x p e r t . . . . B e c a u s e  o f  m y
13 f i rm be l ie f  tha t  S i rhan a lone f i red  the  shots  and
14 tha t  Mr .  Wol fe r  was  tes t i f y ing  cor rec t ly  under
15 oa th  I  d id  no t  have the  bu l le ts  independent ly
1 6  a n a l y z e d .  I d .  a t  6 4 .
t 1
I 8  P u t t i n g  a s i d e  f o r  t h e  m o m e n t  t h e  i m p l a u s i b i l i t y  t h a t  t h i s

19  is  p robab ly  the  f i rs t  t ime in  the  h is to ry  o f  ju r i sprudence

20 tha t  a  de fense lawyer  tha t  a  po l i ce  o f f i cer  wou ld  no t

2 l  neg l igentJ -y  mis represent  ev idence,  the  s ta tement  i s

2 2  e n t i r e l y  i m p l a u s i b l e  o n  i t s  f a c e Cooper  had up  to  and

./ 23 dur ing  the  t r ia l  a t  Ieas t  th ree  ob jec t ive-  i ld ic ia  tha t

Wol fe r  had e i ther  neg l igent ly  o r  w i l l fu l l y  miss ta ted  h is
____=_<_,_

c o n c L u s i o n s :  F i r s t ,  t h e r e  i s  H a r p e r ' s  c o n c l u s i o n

match  cou ld  be  i -dent i f ied  be tween P e t i t i o n e r ' s  w e a p o n  a n d

b u l l e t s  r e c o v e r e d  f r o m  t h e  v i c t i m s ;  s e c o n d ,  t h e r e  i s  t h e

s t a t e ' s  r e p r e s e n t a t i o n  t h a t  t h e y  w o u l d  b e  u n a b l e  t o

authent ica te  the  bu l le ts  o f fe red  and accepted  in to  ev idence

at  t r ia l ;  and th i rd ,  there  is  the  au topsy  repor t ,  wh ich ,

had Cooper  read i t  and fo l lowed th rough,  wou ld  have shown

h im not  on ly  tha t  the  bu l le t  the  s ta te  admi t ted  as  hav ing

been recovered f rom Senator  Kennedy was no t  in  fac t  so ,  bu t

a lso  tha t  j . t  was  f i te ra l - Iy  imposs i -b le  fo r  Pet i t ioner  to

h a v e  s h o t  S e n a t o r  K e n n e d y .  S e e  S  I I I ( C ) ,  i n f r a .  D e f e n s e

c o u n s e l ' s  f a i l u r e  t o  a d e q u a t e l y  i n v e s t i g a t e  t h e  p o s s i b i l i t y
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1  s t a t e  b y  s t i p u l a t i n g  t o  t . h e  b u l - l e t  s '  a u t h e n t i c i t y .  Y e t  a  t h i r d

2  e x a m p l e  o f  c o u n s e l ' s  f a i l - u r e  L o  c o n s i d e r  t h e  a l t e r n a t i v e  d e f e n s e

3  s t r a t e g y  t h a t  P e t : - t i o n e r  d i d  n o t  f i r e  t h e  f a t a l  s h o t  i s  t h a t

4  u p o n  b e l a t e d l y  r e c e i v i n g  t h e  a u t o p s y  r e p o r t  i n d i c a t i n g  t h a t

5  S e n a t o r  K e n n e d y  w a s  s h O t  f r o m  b e h i n d  a n d  t h a t  t h e  g u n  t h a t  s h o t

6  S e n a t o r  K e n n e d v  w a s  n o  m o r e  t h a n  t w o  i - n c h e s  a w a y ,  d e f e n s e

7  c o u n s e l  d e c L i n e d  t o  m o v e  f o r  a  c o n t i n u a n c e  t o  i n v e s t i g a t e  a n d

8  p o s s i b l y  a l t e r  h i s  t r i a l  s t r a t e g y .

g  I n  ) , 9 1 2 ,  C o o p e r  e x p l a i n e d  h i s  d e c i s i o n  n o t  t o  i n v e s t i g a L e

1 0  a s  f o l l o w s :

1 1  I  d i d  n o t  r e t a i - n  a n  i n d e p e n d e n t  b a l l i s t i c s  e x p e r t  t o

7 2  a n a l y z e  t h e  s l u g s .  .  .  H a d  I  a n y  f e e l i n g  t h a t  i n  a  c a s e

1 3  o f  t h i s  i m p o r t a n c e ,  M r .  w o l f e r  e i t h e r  w i l l f u l l y

1 4  f a l s i f r e d  h r , s  b a l l i s t i c s  a n a l y s i s  o r  n e g l i g e n t i y ,

1 5  i m p r o p e r l y ,  o r  o t h e r w i s e  a r r i v e d  a t  h i s  c o n c l u s i o n s ,  I

1 6  w o u l d  h a v e  h i  r e d  a n  i n d e p e n d e n t  b a l l i s t i c s

1 1  e x p e r L . . . . B e c a u s e  o f  m y  f i r m  b e l i e f  t h a t  s i r h a n  a l o n e

1 g  f i r e d  t h e  s h o t s  a n d  t h a L  M r .  w o l f e r  w a s  t e s t i f y i n g

1 9  c o r r e c t l y  u n d e r  o a t h  I  d i d  n o t  h a v e  t h e  b u l l e t s

2 0  i n d e p e n d e n t l y  a n a l y z e d .  I d .  a t  6 4 .

2 t
2 2  P u t t i n g  a s i d e  f o r  t h e  m o m e n t  t h e  i m p l a u s i b i J - i t y  t h a t  t h i s  r s

2 3  p r o b a b l y  t h e  f i r s t  L i m e  i n  t h e  h i s t o r y  o f  i u r i s p r u d e n c e  t h a t  a

2 4  d e f e n s e  l a w y e r  a r g u e d  t h a t  a  p o t i c e  o f f i c e r  w o u l d  n o t

2 5  n e g l i g e n t l y  m i s r e p r e s e n t  e v i d e n c e ,  t h e  s t a t e m e n t  i s  e n t i r e l y

2 6  i m p l a u s i b l e  o n  i t s  f a c e .  C o o p e r  h a d  u p  t o  a n d  d u r i n g  t h e  t r i a l -

2 7  a t  l e a s t  t h r e e  o b i e c t i v e  i n d j - c i a  t h a t  w o l f e r  h a d  e i t h e r

? q .  n p n l  i o c n l - i v  a r  , . r i  l l f r r l  l r r  p i s s t a t e d  h i S  C O n C I U S i o n S :  F j r s t ,  t h e r e
1 O  l r E 9 f , r 9 s l l L I y  v L  w f ! r r u a r J

Z g  i s  H a r p e r ,  s  c o n c l u s i o n  t h a t  n o  m a t c h  c o u l - d  b e  i d e n t j - f  i e d  b e t w e e n

35
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P e t i t i o n e r ' s  w e a p o n  a n d  b u l l e t s  r e c o v e r e d  f r o m  t h e  v i c t i m s ;

s e c o n d ,  t h e r e  i s  t h e  s t a t e ' s  r e p r e s e n t a t i o n  t h a t .  t h e y  w o u l d  b e

u n a b l e  t o  a u t h e n t i c a t e  t h e  b u l l e t s  o f f e r e d  a n d  a c c e p t e d  i n t o

e v i d e n c e  a t  t r i a l ;  a n d  t h i r d ,  t h e r e  i s  t h e  a u t o p s y  r e p o r t ,

w h i c h ,  h a d  C o o p e r  r e a d  i t  a n d  f o l l o w e d  t h r o u g h ,  w o u l d  h a v e  s h o w n

h i m  n o t  o n l y  t h a t  t h e  b u l l - e t  t h e  S t a t e  a d m i t t e d  a s  h a v i n g  b e e n

r e c o v e r e d  f r o m  S e n a t . o r  K e n n e d y  w a s  n o t  i n  f a c t  S o ,  b u t  a l s o  t h a t

i t  w a s  I i t e r a l l - v  i m p o s s i b l e  f o r  P e t i t i o n e r  t o  h a v e  s h o t  S e n a t o r

K e n n e d y .  S g _ g  S  I I I ( E )  ,  i n f r a .

D e f e n s e  c o u n s e l ' s  f a i l - u r e  t o  a d e q u a t e l y  i n v e s t i g a t e  t h e

n o s s i h i I i f v  o f  a  s e c o n d  s h o o t e r  r ^ : o e s  w e l I  i r e v o n c l  h i s  f a i I r r r e  t o

h  i  r e  a n  i  n c l e n e n d e n t  b a l l i s t i c s  e x D e r t  -  C o r r n s e l  d i d  n o t  f a i l  t o
;::--

r o n ' o c f  a ' o n  t  h e  m O S t  f U d i m e n t  a  r v  n r . . -  o r  i  n - t f  i a l -  e X a m i n a t i O nl l q !  
) / y . 9

o f  t h e  b u l l e t  i d e n t i f i c a t i o n  e v i d e n c e ,  n o r  d i d  h e  p r o f f e r  a n y

c r o s s - e x a m i n a t i o n  o f  t h e  s t a t e ' s  p r e s e n t a t i o n  o f  t h e  b a l l i s t i c s

e v i d e n c e .  W h e n  d e t e r m i n i n q  i f  c o u n s e l ' s  a c t s  o r  o m i s s i o n s  a r e

c o n s t i t u t i o n a l l y  u n r e a s o n a b l e ,  t h e  S u p r e m e  C o u r t  h a s  s t a t e d  t h a t

t h e  j n o t r i r v  q l 6 . r r 1 r l  l - r a  n n i . { 6 r l  b v  r e f e r e n r : p  t O . ' C O U n S e ] - ' S4 r r Y u r !  _ l

f t r n r - J - i o n -  . ? s  e l : h n r : f o d  i n  n r o r r : i l i n n  n r n f o q q i O n a ' l  n O r m s -  i S  t Ov ! u J J  l r v ! r r r J /

m a k e  t h e  a d v e r s a r i a l  t e s t i n g  p r o c e s s  w o r k  i n  L h e  p a r t i c u f a r

c a s e . "  S t r i c k l a n d ,  4 6 6  U . S .  a t  6 9 0 .  I n  f a i l - i n q  t o  m a k e  e v e n

t h e  m o s t  b a s i c  i n v e s t i g a t i o n  o f  t h e  s t a t e ' s  a l l e g a t i o n s  a g a i n s t

P e t i t i o n e r ,  d e f e n s e  c o u n s e l  f a i l e d  t o  " m a k e  t h e  a d v e r s a r i a l

n r ^ - o c c  r . r a r l r  i 1 1  t h e  n , a f f i r - r r 1 : ; 6 3 5 6 . ' ,u r r v  
l J q !
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, r j '  i ' ( ' c o f C ,  C e c ' f g e  - , n . i i ' l  I n L  ( i i , r i  ; - ' u r i C  i " , L i l . s s a c k ,  J u : 3 e  W a l k e f  r .

i , r ' l ,  r n a L  o r c e r  m a d r  r i ( )  I r t ' o v . . . i o : .  f c r  i r t t o r n e y s  o i ' r e c o r d  t o  a u t i . 3 r ^ -

l ; : ( '  i - tnyone e lse  to  v rew t l , c  cv roence.  Ar ro ther  \ . /ho  v rev /eo  ihe  ev ioence
5.t/tF:s-
5h:b l - rns  dnd McKissack  ,vas  VJ i - l ra ru n i j c r  t h e  a u t h o r j . t y  o i  ; r t t o r n e y  S h i b l r n g

Har le r ,  a  c r imrna l r l l t  w l ro  nas  exchanged in fo rmat ion  w i th  Cr 'a :ac t .

i ia r 'g ,e r  made 4 ] !g  v i - ; r t s .  He examined the  gun anc i  bu l l -e ts  on  a

te.Le rn 
_ine Clerk's office. trp"" _tol1 

JoTI_Iews he hang]ec1jl l

e v - : e n c e  i n  t h e  . " " a . "  
" f  

i r i u  e x a m i n a t i o n ,  b u t  h e  a l s o  s a i d  t h e

11rn  and Lru l le ts  har i  no t  been sea ied  in  p las t i c  con ta iners  as  Judge

Walker had irrst_q3c!99! They were in plain paper envelopes. f iarper

says  he  does  no t  know i f  the  ev idence has  been contaminated ,  bu t

as  ; r  c r ime exper t ,  ne  has  s t rong .eserva t io$  about  the  way i t  u 'as-  - -  
_

hanu led .  To  preserve  the  in tegr i t y  o f  such ev idence,  Harper  sa ic i
-

r ,  --r l :ould be wraDDed and srored rn such a rdav that : - t  cannot come

^n- , i ,  aLr  aoras tve  contac t  w i th  o ther  ob jec ts .  T t ren  he  says  - "he

beer r  wrap l )e ( i  l r i  gauze,  bu t  another  taken f rom h ls  neck  was -ccse

rn  lhe  sarne  enve lope.  Three bu l le ts  and tw<- l  enpty  s l reL l  cas fngs

werc  rD ixer i  ) -oose ly  i r  another  enve lope.
#.-'

And another  ou ] ]e t  was

l ( ) ( , : (  i n  . ' 1  1 1 1 : : ; s  v i l : 1  w j . t h  n o t h r n g  t o  s e p a r a t e  i t  - i r o m  t h e  i r a r i
- : - l l :A - - - . -

.  ^ : i  . -  c :  tne conT.arner .  * .e  ; terx 's  recoro- iT i i i6r - - t , ' ,o .  i :  rJr r : *

r l i : . rT r ; r , cd  S i rhan  t f l a l  ev tdence  ou t  t hose  feco rds  a re  so  va fuc : t

;  :  1 y  j r o l , L r . b l .  e  L O  S i r y  f  i : '

, 1
lJ,

,3n bui-1ets u/ere thrown together in enveiopes usuaiiy witnou-,

i , r , J ' . cc t i vc .  wrapp ings .  A  bu l le t  f ragnent  f rom Keru :edyrs  heac i  : ' -a :

lJ
t

',^-/'lr, - /ztt!,.- /-' /0


