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admission of a key piece of evidence despite possessing the
knowledge that the prosecution could not authenticate it.
In addition to rendering constitutionally unreasonable
assistance by stipulating to the authenticity of the
state’s ballistics evidence, counsel also was ineffective
in failing to investigate alternative defenses. Defense
counsel in this case conducted zero investigation into the
facts surrounding it, taking at face value everything that

Jhe state asserted. For example, after reviewing the

ballistics evidence prior to Petitioner’'s trial,

criminalist William Harper concluded that there was no

balllSthS match between Petltloner S weapon and the

and Goldstein Robert J. Joling and Philip Van Praag, An

Open & Shut Case: How a “rush to judgment” led to failed

—

justice in the Robert F. Kennedy Assassination viii (2008).

When confronted with this ev1dence, lead defense counsel

Grant Cooper did nothing except to continue with his trlal

strategy of conceding Petltloner s guilt so as to argue
- — T T T —

dlmlnlshed capacity. Cooper was again confronted with

e [

ev1dence that the balllstlcs match the Wolfer and the state

_—

claimed matched Petltloner s weapon to bullets recovered

from Senator Kennedy and other victims when the prosecutlon

————— —

conceded that _they couldinot establlsh the authent1c1ty of

that ev1dence. Not only did counsel decllne to 1nvest1gate
\—f/”—‘
this claim, but he actuaLiy/mggg_;thgaeier on the state by
/—’ x
stlpulatlng to the bullets’ authentlc1ty Yet a thlrd
- T —

example of counsel’s failure to consider the alternatlve
\’—/—/\__—/‘ —

defense strategy that Petitioner did not fire the fatal

i T T T T —— — {

shot is that upon belatedly rece1v1ng the autopsy report
f\q’—_’—#ﬂ’—ﬁ—l \‘-ﬂ\
indicating that Senator Kennedy was shot from behind and

that the gun that shot Senator Kennedy was no more than two
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inches away, defense counsel declined to move for a
continuance to investigate and possibly alter his trial
strategy.

In 1972, Cooper explained his decision not to
investigate as follows:

I did not retain an independent ballistics expert
to analyze the slugs... Had I any feeling that in
a case of this importance, Mr. Wolfer either
willfully falsified his ballistics analysis or
negligently, improperly, or otherwise arrived at
his conclusions, I would have hired an
independent ballistics expert....Because of my
firm belief that Sirhan alone fired the shots and
that Mr. Wolfer was testifying correctly under
oath I did not have the bullets independently
analyzed. 1Id. at 64.

Putting aside for the moment the implausibility that this

is probably the first time in the history of jurisprudence

that a defense lawyer that a police officer would not

negligently misrepresent evidence, the statement is

entirely implausible on its face. Cooper had up to and
Rttt ttiibhiiibel At

during the trlal at least three objectlve indicia that

Wolfer had either negllgently or willfully misstated his
7//_/_'_\_“

conclu51ons. Flrst there is Harper'’s conclusion that no

— o e

match could be 1dent1f1ed between Petitioner’s weapon and

bullets recovered from the VlCtlmS, second, there is the

~

state’s representatlon that they would be unable to
authenticate the bullets offered and accepted into evidence
at trial; and third, there is the autopsy report, which,
had Cooper read it and followed through, would have shown
him not only that the bullet the state admitted as having
been recovered from Senator Kennedy was not in fact so, but
also that it was literally impossible for Petitioner to
have shot Senator Kennedy. See § III(C), infra. Defense

counsel’s failure to adequately investigate the possibility
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state by stipulating to the bullets’ authenticity. Yet a third
example of counsel’s failure to consider the alternative defense
strategy that Petitioner did not fire the fatal shot is that
upon belatedly receiving the autopsy report indicating that
Senator Kennedy was shot from behind and that the gun that shot
Senator Kennedy was no more than two inches away, defense
counsel declined to move for a continuance to investigate and
possibly alter his trial strategy.

In 1972, Cooper explained his decision not to investigate
as follows:

I did not retain an independent ballistics expert to

analyze the slugs... Had I any feeling that in a case

of this importance, Mr. Wolfer either willfully

falsified his ballistics analysis or negligently,

improperly, or otherwise arrived at his conclusions, I

would have hired an independent ballistics

expert....Because of my firm belief that Sirhan alone

fired the shots and that Mr. Wolfer was testifying

correctly under oath I did not have the bullets

independently analyzed. 1Id. at 64.
Putting aside for the moment the implausibility that this is
probably the first time in the history of jurisprudence that a
defense lawyer argued that a police officer would not

negligently misrepresent evidence, the statement is entirely

implausible on its face. Cooper had up to and during the trial

—

at least three objective indicia that Wolfer had either

—

negligently or willfully misstated his conclusions: First, there

————— T T VO UG S

- [ —— e —————

— e e e

is Harper’s conclusion that no match could be identified between
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Petitioner’s weapon and bullets recovered from the victims;
7&_‘_//_ e T S T

second, there is the state’s representation that they would be

unable to authenticate the bullets offered and accepted into
evidence at trial; and third, there is the autopsy report,
which, had Cooper read it and followed through, would have shown
him not only that the bullet the State admitted as having been
recovered from Senator Kennedy was not in fact so, but also that
it was literally impossible for Petitioner to have shot Senator
Kennedy. See § III(E), infra.

Defense counsel’s failure to adequately investigate the
possibility of a second shooter goes well beyond his failure to

hire an independent ballistics expert. Counsel did not fail to

[ — e

request even the most rudimentary pre- or in-trial examination

AU S - e e LT TR,
P

of the bullet identification evidence, nor did he proffer any

cross-examination of the state’s presentation of the ballistics

evidencé; Wié;ﬁéétérmining 1f counsel’s acts or omissions are
constitutionally unreasonable, the Supreme Court has stated that
the inquiry should be guided by reference to “counsel's
function, as elaborated in prevailing professional norms, is to
make the adversarial testing process work in the particular
case.” Strickland, 466 U.S. at 6%0. In failing to make even
the most basic investigation of the state’s allegations against
Petitioner, defense counsel failed to “make the adversarial

process work in the particular case.”
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ion Lo view restrictec ov.oocraor ., LTl uneer. ToOL, NOoWEVLD,
ol ne was aulnoriloed o Creewn Lhe evadence Ly ornan’s attorneys
S record, George onilding ang k€ MoFKassack.,  Juilge Waliker'cs

oricinal order made no prov..icn for attorneys oi record to autnor-

iz anyone else to view the cviuence. Another who viewea tne evigence
_ , SHIBL & T
uncer the authority ol attorney Shibling d McKissack was William
— T T —

narner, e criminalist who nas exchanged information with Chnearacs.
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ndrner mdde nlne VlaltS. He examined the gun and oullets on 2

~ -
tacie in the Clerk'" Office. darper told KNXT News he handled the

ev;ze nce in the cource of nis examlnatlon, but he also said the
—— —— J T '—_—“—\

. i and bullets had not been sea;ed in plastic containers as Judge

N

Walker had instructed. They were in plain paper envelopes. Harper

says he does not know if the evidence has been contaminated, but

as .+ crime expert, he has strong rggerygiions about the way it was

raruled. To preserve the integrity of such evidence, Harper said
amm——— :

-t should be wrapped and stored 1n such a way that it cannot come

.n%i, an aovrasive contact with other obJjects. Then he says the

~.irian builete were thrown together in envelopes usually withouz

M .

protective wrapplngs. A bullet fragment from Kennedy's heed :racd

Leen wrapped in gauze, but another taken from his rneck was lccse

in the same envelope. Three bullets and two empty snell casings

e —— S ————

werc mixe:l loosely ir another envelope. And another bpullet was

————

loozce in v place viel with nothing to separate it [from the hard

. . 2u of the container. The Clerk's records show that & totzl of "3 person
cnmpna———
cemsned Sirhan trial evidence out those records are so vague -t is

1y posiable to say for sure w..ct evilence was oxiuilne Wi
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